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The intellectual property (hereinafter called as “IP”) infringement 
gradually becomes an infringement with the IP becoming more and more 
important in social progress and IP infringement cases occurring more and 
more. In the litigation of IP infringement, the statute of limitation of 
IP infringement is the first issue that court and all parties in the 
litigation should be confronted with because of the characteristics of 
IP infringement itself. This paper is about to analyze in detail and give 
points on the calculating point of the statute of limitation of IP 
infringement and how to apply the statute of limitation to the continuing 
infringement of IP. Meanwhile, to prevent right holders of IP from 
misusing litigation rights and viciously suing, and to protect properly 
our Chinese enterprises in international intellectual property trade, it 
is suggested that the laches system should be established in Chinese civil 
laws to operate together with the statute of limitation by learning 
relevant system in U.S. equity law.  
The paper would be divided into three parts to discuss the statute 
of limitation of IP infringement. 
Chapter one introduces and analyzes the basic issues relevant to IP 
infringement, namely the features of IP, the nature of IP rights, traits 
of IP infringement and values and functions of the statute of limitation. 
It’s the specialty of IP infringement that causes some particularities 
in applying the statute of limitation of IP infringement. 
 Chapter two specifically analyzes the basic issues in applying the 
statute of limitations to the IP infringement: the calculating point of 
the statute of limitation, the definition of continuing infringement of 














application of the statute of limitation of continuing infringement of 
IP decided by that essence. And the paper also makes valuation on 
viewpoints and practice from scholars and courts on the application of 
the statute of limitation of continuing infringement of IP. 
Chapter three first reasons the importance of establishing matching 
system with the statute of limitation. Then, by comparing Verwirkung in 
Civil Law System with the laches system in U.S. equity law, it comes to 
the conclusion that comparing to Verwirkung in Civil Law System, the 
laches system is more suitable to current China. Following that, the paper 
analyses the necessity of building up the matching system with statute 
of limitation in China, preventing right holders from viciously suing by 
misusing the special provision of the statute of limitation of continuing 
infringement of IP and properly protecting our Chinese in a comparatively 
weak statue. Thus, in the end, it’s concluded that China should establish 
its own similar laches system in Chinese civil law by learning the laches 
system in U.S. equity law.  
 

















IP. Intellectual Property 









级人民法院（2003）高民终字第 1393 号 
5、美国教育考试服务中心诉北京市海淀区新东方学校侵犯著作权和商标专
用权纠纷案，北京市第一中级人民法院（2001）一中知初字第 34 号，北京市高
级人民法院（2003）高民终字第 1392 号 
6、美国研究生入学管理委员会诉北京市海淀区新东方学校侵犯著作权和商
标专用权纠纷案，北京市第一中级人民法院（2001）一中知初字第 33 号，北京
市高级人民法院（2003）高民终字第 1391 号 
7、王码电脑总公司诉东南技术贸易总公司五笔字型专利权纠纷案，北京市
中级人民法院（1993）中经初字第 180 号，北京市高级人民法院（1994）高经知












目  录 
 
目  录 
 

























第一章  知识产权侵权及诉讼时效的基本问题 3 
















第二章  知识产权侵权案件适用诉讼时效的主要问题 13 
第一节  对知识产权侵权案件诉讼时效适用规定的理解 13 
 一、相关司法解释的内容和背景 13 
二、对此司法解释的理解 13 
第二节  诉讼时效起算点的研究 15 
 一、“知道”或“应当知道”内容的研究 15 













目  录 




















第三节  持续侵犯知识产权行为及其诉讼时效的适用问题 21 
 一、持续侵犯知识产权行为的定义 21 
二、关于持续侵权行为适用诉讼时效的观点及做法 25 
三、对上述观点及做法的评析 26 
第三章  诉讼时效配套制度的研究和建议 32 
第一节  大陆法系中的权利失效理论（Verwirkung） 32 
一、创设权利失效理论的界定 32 
二、权利失效理论的适用 33 
第二节  美国衡平法中的懈怠制度 35 
一、懈怠的构成要件 35 
二、懈怠的举证责任及法律后果 38 
第三节  权利失效理论与懈怠制度的比较 38 
一、权利失效理论与懈怠制度的相同点 38 
二、权利失效理论与懈怠制度的不同点 38 
第四节  我国应建立类似懈怠制度的诉讼时效配套制度 40 
一、我国建立诉讼时效配套制度的必要性 40 
二、我国应建立与懈怠制度类似的诉讼时效配套制度 41 






































Chapter 1  The basic issues relevant to IP infringement 3 
Subchapter 1  Features of IP 3 
Section 1  Absolute title of IP 3 
Section 2  Intangibility of IP subject matters 4 
Section 3  Public good nature of IP 5 
Section 4  Enormous value of IP 6 
Section 5  Time of IP 7 
Section 6  Locality of IP 7 
Subchapter 2  Traits of IP infringement 7 
Section 1  Frequent happening of IP infringement 8 
Section 2  Difficult to discover IP infringement 8 
Section 3  Continuousness is the usual status of IP infringement
9 
Section 4  Uncertain to define the damages caused by IP infringement
9 
Subchapter 3  Values and functions of the statute of limitation 10 
Section 1  History of the statute of limitation 10 
Section 2  Values of the statute of limitation 10 
Section 3  Functions of the statute of limitation 12 
Chapter 2  Issues in applying the statute of limitations to the  
IP infringement 13 
Subchapter 1  Comprehension of the content of the statute of limitation  
of IP infringement 13 



































Section 2  Comprehension of that provision 13 
Subchapter 2  Calculating point of the statute of limitation 15 
Section 1  Reasearch on the contents of knowing 15 
Section 2  Standard of “plaintiffs should have known the 
infringement” 19 
Section 3  Stage of knowing IP infringement 19 
Subchapter 3  Special application of the statute of limitation of 
continuing 
infringement of IP 21 
Section 1  Definition of continuing infringement of IP 21 
Section 2  Different viewpoints on applying the statute of limitation 
to 
the continuing infringement of IP 25 
Section 3  Analysis on those different viewpoints 26 
Chapter 3  Research and suggestions on matching systems  
with the statute of limitation 32 
Subchapter 1  Verwirkung in Civil Law system 32 
Section 1  Definition of Verwirkung 32 
Section 2  Application of Verwirkung 33 
Subchapter 2  Laches in U.S. equity law 35 
Section 1  Elements of Laches 35 
Section 2  Burden of proof and legal effects of Laches 38 
Subchapter 3  Comparing Verwirkung with Laches 38 
Section 1  Identical points between Verwirkung and Laches 38 
Section 2  Different points between Verwirkung and Laches 38 
Subchapter 4  China should establish similar systems of Laches 40 


































前  言 1
 

















的知识产权案件 16583 件，同比上升 20.66%。新收一审案件 13424 件，上升 26%。
其中，著作权案件 6096 件，上升 42.96%；专利权案件 2947 件，上升 15.61%；










                   
1 [美]道格拉斯·诺思、罗伯斯·托马斯．西方世界的兴起[M]．厉以平、蔡磊译，北京：华夏出版社，1999．5、
167、179． 





































第一章  知识产权侵权及诉讼时效的基本问题 3
 
第一章  知识产权侵权及诉讼时效的基本问题 
 

























                   
4 [美]罗伯特·考特、托马斯·尤伦．法和经济学[M]．张军等译．上海：三联书店，1991．125． 
5 [美]Wendy, J. Gordan. A Property Right in Self- Expression: Equity and Individualism in the Natural Law of 



























































Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
厦
门
大
学
博
硕
士
论
文
摘
要
库
